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of our educational institutions, in the competitive race for students, 
and in the endeavor to cover, in the brief period of a university or 
college course, the entire field of human knowledge. 

The book contains a brief account of the more recent history of 
the school. One could wish that it were more extensive, especially 
with reference to the development of the fourth year of law study at 
Harvard and the study of jurisprudence under the direction of Dean 
Pound. But these topics perhaps fall outside the scope of a book de- 
voted avowedly to history. Photographs and biographical sketches of 
the teachers and scholars whose lives entered into the history of the 
school add to its attractiveness and to its historical value. 

Harvard Law School may well take pride in the publication of this 
volume, as a record of achievement and a source of pleasure and profit 
to both professional and lay readers. 

Harlan F. Stone. 



Departmental Co-operation in State Government. By Albert B. 
Ellingwood. New Tork: The Maomillan Co. 1918. pp. 300. 

The Declaratory Judgment — A Needed Procedural Eeform. By 
Edwin M. Borchabd. Private Reprint from Tale Law Journal, 
November and December, 1918. pp. 78. 

Both the above books bear on different phases of the necessity for 
the elimination of uncertainty in jural relationships in order that one 
may feel secure that future conduct on his part will be in accord with 
the law. Despite its ambitious title, Professor Ellingwood's volume 
deals almost entirely with the advisory opinion. He traces adequately 
and succinctly the development of the Massachusetts constitutional pro- 
vision of 1780, — that both the legislature and the governor "shall have 
authority to require the opinions of the justices of the Supreme Judicial 
Court upon important questions of law, and upon solemn occasions", — 
from the English practice, whereby the judges acted as advisors to the 
king in council and in his executive capacity and to the House of 
Lords in its judicial and legislative capacities. The old English prac- 
tice ia now continued under the Judicial Committee Act of 1833, which 
provides the king with legal advice on any point whatsoever from a 
committee of the Privy Council. Massachusetts, in its adoption of the 
English custom, was later followed by New Hampshire, Maine, Bhode 
Island, Missouri, Florida, Colorado, and South Dakota, while Canada 
and most of the provinces have achieved the same result by legislation, 
instead of by constitutional amendment. In twelve other states the 
question of giving extra-judicial advice in the absence of a consti- 
tutional provision has arisen, and, though Ohio and Minnesota only 
have unhesitatingly refused requests for advisory opinions, still tide 
author finds a "pronounced tendency in recent years for the court to 
put a stop to the giving of extra-judicial advice where it is not required 
by the Constitution." The United States Supreme Court recorded its 
opposition at an early date when, in 1793, the judges "deemed it 
improper to enter the field of politics by declaring their opinions on 
questions not growing out of the ease before them." 

In other chapters, Professor Ellingwood makes a painstaking 
analysis of the four hundred-odd advisory opinion decisions in refer- 
ence to their propounders and their subject matter. Approximately 
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one-half are found to relate to the constitutionality or scope of pending: 
or possible legislation. The exhaustive criticism then presents itself 
constructively in the formulation of rules governing the issuance of 
such opinions. The appendices to the volume contain valuable mate- 
rial, in the form of the state constitutional provisions, the Canadian 
and provincial legislation, and also similar provisions in South and 
Central American constitutions, together with a list of all the cases 
chronologically arranged. However, Mr. Hugo A. Dubuque's excellent 
article, "The Duty of Judges as Constitutional Advisors", in 24 Amer- 
ican Law Eeview 369, in which he unfavorably criticises the Massa- 
chusetts court for taking upon itself the determination of what ques- 
tions fall within the loosely drafted phrase "solemn occasions", is 
omitted from the bibliography. 

Professor Borchard, in his two Yale Law Journal articles, enters 
upon a wider field and one less easy of delimitation. He distinguishes 
the declaratory judgment from others as one which merely judicially 
authenticates existing jural relationships, and which creates no second- 
ary or remedial ones. Such declarations are affirmative when the plain- 
tiff might be able to obtain coercive relief but is satisfied with a 
declaratory judgment, as, for instance, a declaration that the defendant 
is indebted to the plaintiff for a year's rent, instead of an action for the 
rent; and they are negative when the plaintiff asserts his immunity 
from coercive action by the defendant, as a declaration that the plain- 
tiff is not subject to a particular tax. Professor Borchard gives a most 
interesting and accurate history of the declaratory judgment under the 
Roman law and in modern English practice as derived through Scotch 
law from ancient French practice, and he is in favor of the adoption 
of legislation of effect similar to the English Supreme Court Rule of 
1883 that "no action or proceeding shall be open to objection on the 
ground that a merely declaratory judgment is sought thereby, and the 
court may make binding declarations of rights whether any consequen- 
tial relief is or could be claimed, or not". In fact, New Jersey and 
Connecticut, as well as several other states, in minor particulars possess 
such statutes. The wide possibilities of such judgments are realized 
when the already extensive field of their application to determinations 
of future interests, personal status, construction of written instruments, 
proper interpretation of statutes, titles to property, and non-contractual 
obligations, is discussed in the second article. 

The work of both authors is free from criticism on the research 
side, and Professor Borchard makes out an almost conclusive «ase for 
the practical value of an extensive use of the declaratory judgment, at 
least in some fields of law. The advisory opinion, however, so far as 
the increasingly large field of statutory law is concerned, has an 
advantage over the declaratory judgment, in that it can be used to 
obtain advice as to the constitutionality and effect of proposed legisla- 
tion. But this advantage has most of its point blunted, when one 
considers that both of these functions are performed with greater 
speed and ease by the more accessible bill drafting bureaus — provided 
they are properly manned — which, as the report of the Committee on 
Legislative Drafting, in the American Bar Association Report for 1913, 
shows, are being rapidly established throughout the states and for 
whose congressional establishment the new Federal Revenue Act con- 
tains a provision. And, in all probability, the decline in the use of the 
advisory opinion by the House of Lords since Macnaghten's Case, 
about the middle of the last century, may be accounted for by the 
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development of the office of Parliamentary Counsel under Lord Thring 
shortly thereafter. Once, however, a statute is placed on the hooks, or 
a rule of the common law or equity has been formulated by court 
decision, the scope of such law may be interpreted by both advisory 
opinions or declaratory judgments, as well as by opinions of the attor- 
ney general, the issuance of administrative rules and regulations by 
those entrusted with the execution of the law, the determination of 
disputed rights by administrative tribunals, as under the Torrens acts, 
and the interpretation of written instruments by arbitrators, as, for 
instance, the work of the National War Labor Board in the recent 
ferry strike in New York. "Preventive assistance", when given by 
court action through advisory opinions or declaratory judgments, which 
must, in a great measure, force the settlement of questions in the 
abstract "as dry matters of constitutional law", may, however, prove 
not only a relief for social disturbances created by uncertainty of jural 
relationships, as is advocated by both authors, but also more readily 
prevent the acceptance by the courts of much modern social legislation 
whose sustainment depends often not on mere doctrine, but on differ- 
ences in degree advanced as a result of the court's consideration of the 
force of particular facts together with the social problem to be 
remedied. At present, the brewers might well desire a judicial declara- 
tion of the scope of legislation that might be enacted under the new 
Eighteenth Amendment; but, on the other hand, the reversal, in the 
Schweinler case, of the principle in People v. Williams, that night work 
for women may not be restricted constitutionally by the legislature, as 
well as the decisions in the minimum wage and other cases, was due in 
great part to the opportunity given the court to view the respective 
laws with reference to the factual situation. Certainly, it would seem 
that the declaratory judgment, and particularly the advisory opinion, 
should not be used in testing social legislation, under the Fourteenth 
Amendment, for example, where the question of reasonableness is the 
governing consideration. 

Frederic P. Lee. 

Loan and Bjre. By T. Batv. Tokio : Maruzen Co. 1918. pp. 
viii, 178. 

The appearance of this little book is a result of the rule of the law 
of nature that all systematic learning must be printed as well as written 
down. One is not quite convinced that its publication is rather the 
result of a benevolent desire to lay before the les3 adventurous the 
geography of an uncharted land of enchantment, by the distinguished 
author's assurance that it covers loan and hire of chattels not ouly, 
but also agreements to lend and to hire (Preface). 

T his inclusive plan must account for the devotion of three (I, VI, 
VJLi) of the seven chapters, comprising sixty-nine of the one hundred 
sixty-five pages, to a sketch of the law of contracts generally — offer, 
acceptance, consideration, misrepresentation, duress, mistake, impos- 
sibility, "merger", statute of limitations, — to a discussion of capacity of 
infants, lunatics, etc., and of some topics in the conflict of laws. 

The remaining four chapters are entitled, Duties of the Lender 
and Letter, Duties of the Borrower and Hirer, Ancillary Provisions, 
and Duties and Rights of Third Parties. They are the work of one 
thoroughly familiar with his materials. Of necessity there is much 
threshing of old straw. For example, in the chapter on Rights and 



